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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
)
Plaintiff-Respondent, ) NO.  44384
)
v. ) LATAH COUNTY NO. CR 2013-1160
)
TIMOTHY STEPHENS ZOLBER, ) APPELLANT'S BRIEF
)
Defendant-Appellant. )
________________________________)
STATEMENT OF THE CASE
Nature of the Case
Timothy Stevens Zolber pleaded guilty to criminal possession of a financial
transaction card.  The district court imposed a sentence of five years, with two years
fixed, but retained jurisdiction.  After the period of retained jurisdiction, the district court
suspended Mr. Zolber’s sentence and placed him on probation for four years.
Subsequently, Mr. Zolber admitted to violating the terms of his probation, and the district
court revoked his probation and executed his underlying sentence.  On appeal,
Mr. Zolber asserts the district court abused its discretion when it revoked his probation
and executed the underlying sentence.
2Statement of the Facts & Course of Proceedings
In January of 2013, a woman contacted the Moscow Police Department and
reported that there were fraudulent transactions on her Visa card.  (Presentence Report
(“PSI”), p.3.)  During the investigation, an officer discovered that some of the
transactions were on the security video from a gas station.  (PSI, p.3.)  Mr. Zolber and a
co-defendant were identified on the video.  (PSI, p.3.)
Pursuant to a plea agreement, Mr. Zolber pleaded guilty to one count of criminal
possession of a financial transaction card.  (R., p.89.)  The district court imposed a
sentence of five years, with two years fixed, but retained jurisdiction.  (R., pp.89-91.)
After Mr. Zolber successfully completed a rider program, the district court suspended his
sentence and placed him on probation for four years.  (R., p.100.)  However, in
February of 2016, an interstate compact report of violation from North Dakota was filed
alleging that Mr. Zolber had violated the terms of his probation.  (R., pp.107-111.)
Mr. Zolber appeared in district court later that month and posted bail.  (R., p.197.)
Subsequently, in June of 2016, the State filed an addendum to the original report of
violation alleging that Mr. Zolber had violated the terms of his probation while out on bail
in Idaho.  (R., pp.183-185.)  Mr. Zolber later admitted to violating the terms of his
probation by leaving the state of North Dakota without permission, consuming alcohol,
consuming controlled substances, and leaving the State of Idaho without permission.
(R., pp.197-198; Tr., p.11, L.4 – p.22, L.4.)  The district court then revoked Mr. Zolber’s
probation and executed his underlying sentence.  (R., p.199.)  Mr. Zolber filed a notice
of appeal that was timely from the district court’s order revoking probation.  (R., pp.214-
215.)
3ISSUE
Did the district court abuse its discretion when it revoked Mr. Zolber’s probation and
executed his underlying sentence of five years, with two years fixed?
ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Zolber’s Probation And
Executed His Underlying Sentence Of Five Years, With Two Years Fixed
Mr. Zolber asserts that the district court abused its discretion when it revoked his
probation.  Whether violations of the terms of probation justify a district court in revoking
probation “is a question addressed to the judge’s sound discretion.” State v. Adams,
115 Idaho 1053, 1054 (Ct. App. 1989).  Only if the district court determines that
alternatives to imprisonment are not adequate to meet the state’s legitimate interest in
punishment, deterrence, or the protection of society, may the court imprison a
probationer who has made sufficient, genuine efforts to obey the terms of the probation
order. State v. Lafferty, 125 Idaho 378, 382 (Ct. App. 1994).  In determining whether a
district court abused its discretion, an appellate court considers “whether the court acted
within the boundaries of such discretion, consistent with any legal standards applicable
to its specific choices, and whether the court reached its decision through an exercise of
reason.” State v. Hass, 114 Idaho 554, 558 (Ct. App. 1988)).
Here, Mr. Zolber asserts that the district court’s determination that alternatives to
imprisonment were not adequate to accomplish the goals of sentencing was an abuse
of discretion because the district court did not reach its decision through an exercise of
reason.  Mr. Zolber admitted that, when he started the rider program, he was addicted
to heroin.  (Tr., p.70, Ls.12-19.)  But when Mr. Zolber finished his rider program in
August of 2014, he went to North Dakota to work in the oil industry, and he testified that
4he did not use any substance, including alcohol, for “about a year” after his rider.
(Tr., p.64, L.17 – p.65, L.11, p.70, Ls.20-25.)  He said that he was working anywhere
from 85 to 110 hours a week, and his compensation started at $20 an hour.  (Tr., p.66,
L.23 – p.67, L.6.)  He had to take drug tests in order to maintain his monthly visits with
his child, and he never tested positive on those tests.  (Tr., p.69. Ls.1-14.) He also took
drug tests for work, which all came back negative.  (Defendant’s Exhibits B and C;
Tr., p.75, Ls.21-25.)
Mr. Zolber also testified that, when he arrived in North Dakota, he met with his
probation officer every 90 days, but that soon changed to every 6 months, and he was
not required to engage in any aftercare or AA meetings.  (Tr., p.69, L.15 – p.71, L.6.)
He said that he was concerned about his addiction problem but kept himself very busy
with work.  (Tr., p.71, L.14 – p.72, L.10.)  However, Mr. Zolber admitted that he started
going to a bar to have “a couple of drinks” when he would get off work on weekends.
(Tr., p.73, Ls.1-19.)  Thereafter, in February of 2016, Mr. Zolber’s probation officer gave
him a saliva test that came up positive for methamphetamine, amphetamines, and
morphine.  (R., p.109.)
Up until that time, however, Mr. Zolber had a good job, and he was well-liked by
his employer, Sun Well Service.  Indeed, when he requested copies of all his drug tests
from the company after he left North Dakota and came back to Idaho as a result of his
alleged probation violations, the General Manager and the Director of Safety of Sun
Well Service both wrote spontaneous letters on his behalf.  (See Defendant’s Exhibits A
and B; Tr., p.74, L.18 – p.76, L.10.)  The General Manager wrote that Mr. Zolber was a
“hard worker” who was “always there to do the job.”  (Defendant’s Exhibit B.)  He also
5wrote that the company had held his job for him “while he went to take care of his
business with probation” and noted that Mr. Zolber was “needed every day on location
with his rig to complete the service work we do on oil wells.”  (Defendant’s Exhibit B.)
Finally, he wrote, “During Tim’s employment with Sun Well Service he has shown
respect to all and continues to learn and be a leader to the other employees,” and “Tim
is a fine person who deserves a chance to succeed.”  (Defendant’s Exhibit B.)
Similarly, the Director of Safety wrote, “Tim is an outstanding employee, he
works hard and has proven himself a valuable member of his crew and employee of
Sun Well Service.”  (Defendant’s Exhibit A.)  He also noted that Mr. Zolber had been
“asked to submit to drug testing five times during his employment here at Sun Well
Service, one pre-employment test, three post-accident tests and one random test (the
three post-accident tests also included a separate blood alcohol test).  The results of
these tests have been negative each time.”  (Defendant’s Exhibit A.)
Additionally, when Mr. Zolber returned from North Dakota, he was able to get a
job working with Columbia Grain, and he obtained a promotion there within a short time.
(Tr., p.41, Ls.3-18, p.88, L.12 – p.90, L.3, p.119, Ls.9-14.)  Unfortunately, as he
admitted, he started using heroin regularly again during that same period after he “ran
into some old friends.”  (Tr., p.79, L.15 – p.80, L.7.)  He was also involved in a
motorcycle accident during that time, and he admitted that he was consuming alcohol
that day.  (Tr., p.93, L.10 – p.94, L.22.)
The probation violations indicated that Mr. Zolber still struggles with addiction,
and he obviously relapsed.  But he clearly remained sober for a significant period of
time after his rider, and he was a productive and valued worker.  Unfortunately, as he
6acknowledged, he did not have any aftercare in North Dakota, and he ultimately
relapsed.  (Tr., p.70, L.20 – p.71, L.13, p.120, L.11 – p.121, L.1.)  He acknowledged that
he still had a problem and that every time he came to back to court it was in “some way,
shape, or form” related to his drug problem.  (Tr., p.126, Ls.8-11.)  He said that he
needed help, and he did not “want to lose everything that [he] had worked for because
[he] messed up and relapsed.”  (Tr., p.126, Ls.8-18.)
However, both his mother and his fiancé testified at the disposition hearing and
said they would be willing to help him with his recovery.  (Tr., p.101, L.3 – p.118, L.10.)
His mother, who lived in North Dakota, said that after he finished his rider he was “the
son that I thought I’d lost.”  (Tr., p.101, L.5 – p.103, L. 4.)  She said that she would be
willing to help Mr. Zolber if the district court gave him another chance on probation, and
she would travel to Idaho to do so.  (Tr., p.108, Ls.7-15.)  She felt he could be
successful if given another chance because he was “a completely different person” than
he used to be.  (Tr., p.110, Ls.5-11.)
His fiancé said that she was moving to Idaho to be with Mr. Zolber and to support
him in his recovery.  (Tr., p.112, L.8 – p.116, L.15.)  She said she knew that she could
help him because she was a recovering addict and had not used alcohol or drugs for
over three years.  (Tr., p.116, L.16 – p.117, L.12.)
Given Mr. Zolber’s success after his rider, it is clear that he certainly can succeed
and live a sober and productive life.  Unfortunately, like many addicts, he relapsed.
However, in light of his desire to succeed, his proven work ethic, and the help his family
could provide for him, he deserved another opportunity to continue in his recovery
efforts.  The district court failed to adequately consider this information, and therefore
7abused its discretion as it did not reach its decision to revoke probation and execute his
underlying sentence through an exercise of reason.
CONCLUSION
Mr. Zolber respectfully requests that this Court reduce his sentence as it deems
appropriate.  Alternatively, he requests that his probation be reinstated.
DATED this 24th day of February, 2017.
___________/s/______________
REED P. ANDERSON
Deputy State Appellate Public Defender
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